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Abstract

consumer claims against banks in Poland, highlighting the emergence of a multi-billion 

discusses the factual background of the case, the preliminary questions referred, and the 

the transparency requirement, and the relationship between consumer protection rules 

wave of litigation against banks.

Keywords: 

JEL Codes: 

**



<< BACK TO THE CONTENTS

Introduction

franc-linked loan agreements and as marking the beginning of a period of “golden 

claims against banks.

a market worth many billions of zlotys, while simultaneously obliging banks 

of reliable and comprehensive data, it has been suggested that “this powerful and 

PLN 4 billion, or one billion dollars
or “this market may currently be worth around PLN 11 billion and will continue to 
grow

or an attorney-at-law, providing legal assistance, including those operating as non-

clients – this activity is based on the mass handling of standardised cases according 
to a template-based model, sometimes using ready-made drafts of pleadings, forms, 
and fragments of legal reasoning. Consequently, handling a single case is relatively 

model, several hundred cases are being conducted – means that such ventures 

itself, among other things, in aggressive advertising, often questionable in the 

aggressiveness of legal service promotion regarding challenges to WIBOR has 

interested in litigation against banks. Furthermore, the very high revenues achieved 

Under these circumstances, the prospects for maintaining the current momentum, 
or at least the level of revenue achieved, lie in encouraging clients to bring disputes 
with banks over alleged irregularities in loan agreements providing for variable 
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case-law and arguments derived from EU law that tipped the balance in favour of 
consumers before national courts, appeared to be a realistic prospect in WIBOR 

The case of J.J. v PKO Bank Polski S.A.

Treaty on the Functioning of the European Union concerning issues related to 
a term in a mortgage loan agreement providing for a variable interest rate based on 

In accordance with the information provided in the Opinion of the Advocate General 

the loan agreement provided for a variable interest rate, the value of which was 
to be calculated based on:
i. -

of Benchmark Regulation and whose value on the date of conclusion of this 

ii. 

borrower of the risks associated with the use of a variable interest rate, which, 

in the monthly repayment instalments. Information on this matter was also 
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seeking:
i. a declaration that the term of the loan agreement relating to the variable 

ii. 

at determining its value.

a preliminary ruling:

consumer contracts be interpreted as meaning that a contractual clause concerning 

parties’ rights and obligations under the contract, to the detriment of the consumer, 

risk of a variable interest rate, in particular the failure to indicate how the reference 

and what uncertainties are associated with its non-transparency and the uneven 
distribution of that risk between the parties to the contract?
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thereof, be interpreted as meaning that, if a contractual clause concerning 

there can be continued operation of a contract in which the interest rate on the 
amount of the loan capital will be based on a second component determining 

Judgment of the CJEU in Case C-471/24

ruling by the Referring Court:

for therein does not cover a term in a mortgage loan agreement stipulating 
a variable interest rate based on a benchmark, within the meaning of Regulation 

or to measure the performance of investment funds and amending Directives 

margin, where the statutory or regulatory provisions applicable to such a term 
merely establish a general framework for the setting of the interest rate for 
such contracts, while leaving it open to the seller or supplier to determine the 

a mortgage loan agreement relating to residential immovable property contains 
a term stipulating a variable interest rate based on a benchmark, within the 

provide information as regards the methodology of that benchmark. The fact that 
the creditor has complied with all the obligations to provide information imposed 

respect of such a term and, if it has provided additional information, has not 
provided any information giving a distorted picture of that benchmark is such 

as regards that term.
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a term in a mortgage loan agreement stipulates a variable interest rate based 

contractual benchmark, in particular the fact that its methodology provides for 
the use of input data which does not necessarily correspond to actual transactions 
and the fact that the creditor is one of the banks contributing to the determination 

with that regulation at the time of the conclusion of that contract.

question from the Referring Court. 

within the Polish ordinary court system. In the public debate concerning WIBOR 

loan cases. It is argued that this new wave of disputes may end in a comparable 

Undoubtedly, regardless of the substantive issues, a new wave of lawsuits against 

-

complies with both Polish and European law.

Importantly, the Referring Court itself stated that it did not intend to challenge the 
per se. That approach should be endorsed. It is not for a civil court to challenge 

either the methodology for determining WIBOR or the rules governing its operation, 
since the power to make such an assessment lies with the KNF. In particular, it is the 

the benchmark. The procedure for granting authorisation to administrators of interest 
rate reference indices, including key reference indices, as well as the rules governing 
supervisory oversight in that respect, are laid down in Benchmark Regulation.

agreement is the clause concerning interest, which means that the court hearing 
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provision is transparent. Particular attention should, however, be paid to the part 

and Benchmark Regulation.

Furthermore, since 
the information which must be provided in accordance with point (ea) of the second 
subparagraph of Article 13(1) is general information on credit agreements which 
a creditor must make available on a permanent basis, the words ‘the possible impact 
on the consumer’ of agreements referring to a reference index, in that provision, cannot 
refer to more precise information than the personalised pre-contractual information 

terms cannot refer to the methodology of the benchmark or benchmarks used by that 

of those contracts.
consumer of the methodology for determining WIBOR.

obligations towards consumers. Those obligations, however, are imposed on 

endorsement of the Opinion that: “the publication of information for which 
the administrator of a benchmark assumes responsibility is such as to allow all 
stakeholders, including consumers, to understand the methodology used to provide 
that index.
party’s failure properly to perform obligations imposed on that third party by EU 
law. Neither European law nor Polish law imposes any obligations on lenders to 
cooperate with benchmark administrators in relation to information obligations.

and benchmark administrators: “Within the framework thus established, it is for the 
former [the lenders – author’s note] to provide consumers with the information that 
will enable them, at the same time, to assess the actual consequences of the variability 
of the interest index on their obligations under the contract offered to them and to 
acquaint themselves with all the information that the administrator of a benchmark 
must make public

fact that the relevant information obligations rest with the administrator of that 
That said, where the information 

communicated by the creditor does not refer merely to publicly available information, 
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to make available, but describes, summarises or explains that information, those data 
must be accuindex as compared with that information

a benchmark,
where a lender has complied with all information obligations under Directive 

distort the picture of the benchmark, it must be considered to have met the 
transparency requirement.

Third, in order to assess whether a contractual provision linking a variable interest 

of the transparency requirement cannot in itself make a contractual term unfair: 
“In that context, it must be pointed out that, although any failure to comply with 
that requirement of transparency is one of the factors to be taken into account in 
the assessment of the unfairness of a contractual term, it nevertheless follows from 

in itself, such as to render that term unfair (see, to that effect, judgment of 13 July 

“the intervention of the EU legislature sought to ensure a balance between the public 
interest linked to the need to be able to have such indices, in particular for the conclusion 

consumers in having guarantees as to the integrity and transparency of those indices, 

which, at the time that agreement is concluded, may be regarded as complying with the 

regards its methodology, in the light of the control provided for by that regulation, 
cannot, in principle, be, in itself, such as to create, to the detriment of the consumer, 

 
fact that the creditor is one of the banks which provide the input data used by 
the administrator of that index to determine its successive values
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Regulation, that fact may also support the argument that a bank, acting as lender, 
could not have disturbed the contractual balance in a loan agreement concluded 
with a consumer. Furthermore, the bank is not required to inform the borrower of 

submission of input data for the purposes of WIBOR is irrelevant to the assessment 
of whether a variable-interest clause based on WIBOR is unfair.

Summary

of a rational approach to consumer law, to its relationship with the regulatory 

against banks in Poland, to its socio-economic consequences.

Irrespective of the allegations and arguments advanced, WIBOR has operated in 
Poland for more than thirty years as an obvious, standard, and widely accepted 
market measure of the time value of money in contractual obligations. Although 
for many years it functioned on a self-regulatory basis under the auspices of the 
industry organisation administering the interbank market in Poland, EURIBOR 

for the euro, operated in a similar manner during the same period. However, 
following the regulatory reform that took place globally after the economic crisis 

of money. The most important act in that respect is Benchmark Regulation. It 

an interest rate benchmark and laid down detailed conditions for the operation of 
benchmarks in the EU, including WIBOR in Poland.

recognised as an administrative act. Furthermore, the KNF’s decision was preceded in 

pursuit of consumer claims against banks in WIBOR-related disputes. Assertions 
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appearing in the public domain, including in newspapers and magazines, electronic 
media or social media, as well as in promotional and advertising materials, regarding 
a “consumer victory at the CJEU in the WIBOR case

European Standardised Information 
Sheet

a tactic of putting a brave face on a bad situation.

In light of the foregoing, promotional and advertising messages disseminated by 

– encouraging consumers to challenge credit agreements based on the WIBOR 

may mislead consumers as to the actual litigation prospects, harm their interests as 

about professional activity, thereby entering the realm of conduct contrary to the 
principles of professional ethics and potentially constituting a disciplinary offence. 
Consideration should also be given – although this matter goes beyond the scope of 
the present article – to whether the professional self-governing bodies of advocates 
and attorneys-at-law ought to take appropriate action to eliminate practices of 
a purely mercantile character that undermine public trust in the legal professions 
and the reliability of information provided to consumers.

would, in practice, mean the possibility of challenging loan agreements, the number 

themselves, including current and future borrowers, depositors, and other market 
participants, especially persons seeking to enforce their rights in court, to serious 

dangers outlined above have been averted.
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