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Abstract

The aim of this article is to analyse the role of the trustee in strengthening the investment 

architecture governing the activities of mortgage banks and presents the tasks of the 
independent trustee operating alongside a mortgage bank. It demonstrates how the trustee’s 
supplementary oversight of mortgage banks and covered bonds contributes to strengthening 

at limited risk.
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Introduction

The unpredictability of geopolitical phenomena and factors affecting investment risk 

serious challenge. There is therefore a need for mechanisms that help to minimise 

such solution, characterised by a high level of security and low investment risk, is the 
covered bond – a debt security backed by a pool of mortgage loans or public-sector 

type has been recorded. The security of the covered bond stems primarily from its 
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and independent trustee operates alongside every mortgage bank. The institution 
of the trustee, which is in force in most countries where mortgage banking has 
developed, has become the foundation for the proper functioning of both the banks 

The idea of covered bonds originates in eighteenth-century Prussia (Wandschneider 

Polish capital market, renewed after the systemic transformation, were issued in 

The nominal value of the covered bonds they have issued that remain in circulation 

For many years, covered bonds were a niche product addressed mainly to 

popularity of investing in this debt security increases the importance of the 
control mechanisms and measures that strengthen the architecture of supervision 
over the mortgage bank and, consequently, improve investor protection. Among 
these, the institution of the trustee occupies an important position. 

The aim of this article is to analyse the role of the trustee in strengthening the 
investment security of covered bonds. The analysis assumes that the control and 
supervisory activities performed by the trustee constitute a guarantee of the proper 
assessment of the quality of the collateral from which the liabilities arising from 
covered bonds are repaid to their holders.



<< BACK TO THE CONTENTS

1. The design and functions of the covered bond

security is that it is backed by assets in respect of which the holders of covered 
bonds have a direct claim both against a separate bankruptcy estate and against the 
mortgage bank itself. This rule, known as the dual recourse principle, is one of the 
fundamental elements of the structural security of covered bonds and distinguishes 

security whose basis of issue consists of claims of the mortgage bank secured by 
mortgages. Public covered bonds, in turn, are issued on the basis of the mortgage 
bank’s claims arising from loans secured by a guarantee or surety of local government 

as loans granted to those entities. Public covered bonds may also be issued on the 

 the capital mobilisation function – using the funds obtained from the issue of 

the claims it has acquired from other banks arising from the mortgage-secured 

 the investment function – investors are able to place their available cash in 

 the circulation function – a covered bond may be sold or acquired by each suc-

 the guarantee function – a covered bond carries an appropriate level and, at the 

From the investor’s point of view, the covered bond is a safe instrument that 
constitutes an alternative to treasury bonds, compared with which it offers 
a potentially higher rate of return. It also entails greater security than conventional 
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corporate debt securities. The risk of the instrument relates to the quality of the 
collateral established on real estate and takes into account the risk of the bank’s 

of a covered bond entails the need to observe several principles. 

 the cover principle, whereby the aggregate nominal value of the covered bonds 

same time, the interest income from those claims may not be lower than the total 

the claims of covered bond purchasers are therefore as strong as the collateral 

 the congruence principle, which prevents purchasers of covered bonds from 

bank and applies only where the nominal value of the basis for the issue of the 

 the principle restricting the borrower’s ability to terminate the loan agreement 
unilaterally.

provides that the aggregate nominal value of a mortgage bank’s covered bonds in 

the issuer’s obligation is personal in nature, up to the value of its entire assets, and in 
rem, up to the value of the assets that are set aside and constitute collateral for the 
covered bonds issued. The investor is therefore entitled to satisfy claims both against 
the issuer and against the high-quality assets monitored by the independent trustee. 
A further advantage that reinforces security is that the issue of covered bonds must 
take into account the bank-mortgage value rather than the market value of the property. 

2.  The architecture of supervision and control  
over the mortgage bank

standards, both quantitative and qualitative, applicable to mortgage banks. Ongoing 
and periodic monitoring of compliance with these standards lies within the remit 
of bodies and units located both within the bank, such as the supervisory board, 
the audit committee, internal audit units and compliance units, and outside the 

auditor and the trustee.
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the UPB

 the control function, tasked with ensuring compliance with control mechanisms 
relating in particular to risk management in the bank, which comprises the po-
sitions, groups of persons or organisational units responsible for performing the 

 the compliance unit, tasked with identifying, assessing, controlling and monito-
ring the risk of the bank’s non-compliance with the law, internal regulations and 

internal audit unit itself.

a risk management system and an internal control system, together with the 
assessment of the adequacy and effectiveness of that system, is, in banks, a task of 

3. The powers of the supervisory 
board in banks are also articulated in Recommendation H on internal control 

As part of its oversight of the bank’s activities, the supervisory board monitors the 
effectiveness of the internal control system on the basis of information obtained 
from the compliance unit, the internal audit unit, the bank’s management board 
and the audit committee, where one has been established. Ongoing monitoring 
of the internal control system may be entrusted to the audit committee, which is 

audit activities in a mortgage bank may be performed by the domestic bank that 

to the role of the mortgage bank as an intermediary between the real estate market 

 
hereinafter: UPB.

3 
amended.
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a result, this scope of activity, limited in comparison with that of a universal bank, 

However, it should be noted that supervision of a mortgage bank’s activity in the 

5

this area, it may issue recommendations on good practices for the prudent and 

are of the greatest importance for the functioning of a mortgage bank:

 Recommendation F on the basic criteria applied in approving the rules for 
determining the bank-mortgage value of real estate issued by mortgage banks 

 Recommendation K on the principles for maintenance by mortgage banks of 

banks the obligation to create and maintain databases on the real estate market, 

correctness of the entries made by the mortgage bank in the cover register for covered 

public-interest entities, as well as the independence of statutory auditors and the 

role of statutory auditors in the process of supervision over banks and cooperative 

function is performed by individuals who meet the independence requirement 

5 
amended.
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and offer a guarantee of the reliable discharge of the duties imposed upon them. 

deputy trustee6

and issuance activity by mortgage banks .

3. The origins and evolution of the trustee concept

The concept of the trustee has been adopted by those countries that decided to 

limited specialisation of mortgage banks, consisting in granting universal banks 
a limited mortgage-bank licence permitting the issue of mortgage covered bonds, 

In Polish law, the institution of the trustee and the deputy trustee appeared in 

Act, as part of the alignment of the Act with the principle of non-discrimination on 

that the trustee and his or her deputy must hold the nationality of one of the EU 
. This change was 

the recommendations issued do not have the character of decisions, contrary to the 
nature of the KNF’s activity in certain matters . 

An important feature of the trustee and the deputy trustee is independence. They 
are appointed by the KNF, with the relevant application being submitted by the 

the Act, the appointment was made after consulting the management board of the 

6 
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mortgage bank

 loss of the capacity to perform the duties entrusted to them as a result of prolon-

 failure to perform the activities they are required to carry out in accordance 

contradict the statutory requirement for cooperation between these institutions 

the KNF a report on the mortgage bank’s activity within the scope of the trustee’s 

seventh day of each month the trustee provides the KNF with the approved by 

has the right to formulate recommendations. At the same time, the trustee is obliged 
to notify the KNF without delay where the mortgage bank fails to implement the 
recommendations made in connection with the activities it is required to carry out 

the prohibition on these functions being performed by employees of the mortgage 

of the bank’s management board. The principle was also sanctioned that the same 
person may be reappointed as trustee or deputy trustee only once . 

A further strengthening of the independence of the trustee’s status occurred with 
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. 

gain from the tasks they perform. Its aim is also to promote best practices in 

4. The tasks of the trustee in a mortgage bank

emphasised that the institution of the trustee safeguards the property interests of 

The trustee’s tasks include verifying:

 whether the liabilities arising from the covered bonds in circulation are secured 

 whether the mortgage bank provides, in accordance with the provisions of 

whether the appropriate entries have been made in the cover register for 

 whether the manner in which the mortgage bank maintains the cover register 

 whether the bank-mortgage value of real estate adopted by the mortgage bank 

does not, however, involve verifying whether the bank-mortgage value of the 

 whether the mortgage bank complies with the requirements provided for in 

that the mortgage bank’s claims and the rights and funds provided for in 

for the issue of covered bonds, that have been entered in the cover register for 
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with the performance of its statutory tasks. The trustee conducts ongoing control 
of the correctness of the maintenance of the cover register for covered bonds 

bonds, any disposing act of the mortgage bank concerning that claim requires the 

in the cover register for covered bonds may be deleted only with the written consent 

alongside the signatures of the persons authorised to incur liabilities on behalf of 

trustee is entrusted with the function of supervisor over deposited covered bonds. 
This concerns situations in which the mortgage bank acquires covered bonds it has 

assumptions of the cover principle or is intended to redeem the acquired covered 

trustee may conduct ad hoc control (e.g. of the bank’s provision, in accordance 

continuous control (e.g. of whether the manner of maintaining the cover register 

view of the criterion of the relationship between the time of performing the control 
activity and the time at which the controlled activities are carried out, control may 

ongoing control (e.g. of the correctness of the maintenance of the cover register for 

real estate adopted by the mortgage bank has been determined in accordance with 

documents of the bank, and to receive information constituting banking secrecy 

The tasks indicated, as well as the control and supervisory activities of the trustee, are 
essentially different in character from the activities performed by other internal units 
of the bank that participate in the control process (internal audit units, compliance 

oversight concerns ensuring the compliance of the collateral with the provisions of 

bond cover pool contains no low-quality mortgage loans that could create investment 
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Conclusions

a high standing as one of the key institutions in the process of ensuring the high 

trustee concern the compliance of the mortgage bank’s activity with the provisions 

information provided to the KNF contribute to ensuring that the claims of covered 

From the investor’s perspective, the attributes inherent in the design of the covered 

all its assets for the obligations arising from the issue of covered bonds, and the 
high quality of the underlying assets resulting from the statutory requirements that 
mandate a conservative approach to the valuation of the real estate constituting 
collateral. Nevertheless, it is the independent trustee that constitutes the guarantee 
of the proper assessment of the quality of the collateral from which the liabilities 
under the covered bonds are repaid. By ensuring the compliance of that collateral 

and continuous oversight by the trustee of the collateral underlying the mortgage 

by the KNF over the activities of mortgage banks and the issuance process. 
Furthermore, it contributes to these debt securities maintaining a high resilience 
to unpredictable market shocks. Consequently, the supplementary oversight by the 
trustee in mortgage banks, constituting one of the pillars of the security of covered 
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