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The role of tokenization in the development  
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Absctract

its revival and increased attractiveness for retail investors. In the author’s view, tokenization 

instrument among retail investors, as it does not alter the nature of this type of securities.

argument demonstrating that the Polish legal system does not adhere to the principle of numerus 
clausus of securities, which allows tokenisation to be regarded as permissible in principle. 

The concluding section outlines prospective developments in EU law, including the draft 

concerning domestic law on the tokenisation of mortgage covered bonds. 

The article applies the dogmatic legal method, supplemented by the comparative legal method.
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Introduction

Schlesische Landschaft
was established, a compulsory association of landowners under public law, set up 
to secure cheap loans for agriculture. Its activities were based on a legal framework 

 
instrument, one can speak of a long and rich history. Nevertheless, despite the strong 

they have not become a popular market solution capable of attracting the interest of 
retail investors

the development of distributed ledger technology  could help to change this situation.

Firstly, the article will present the current legal situation de lege lata, thereby 
identifying the relevant framework governing the trading of covered bonds. In 

observations will be supplemented by a presentation of the actual state of the covered 

 of the research problem will be presented, focusing on the phenomenon of 
securities tokenisation. These observations will enable the author to present his view 
on the potential impact of tokenisation on increasing the attractiveness of covered 
bonds. In the following section, the possibility of tokenising debt securities, including 
covered bonds, within the current legislative framework will be analysed. The article 
will conclude with de lege ferenda recommendations, the adoption of which may 
contribute to strengthening the domestic debt securities market.

1. Covered bonds – current legal and factual status

As noted in the introduction to this article, mortgage bonds have a historically 
established position amongst the various instruments of the capital market, 
particularly from a pan-European perspective. In 
in trading was closely linked to historical developments, ranging from relative 

 ht-
-

tecznych-listow-zastawnych-dla-klientow-detalicznych
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3, to the post-war period, when mortgage bonds completely 
disappeared from trading, until their normative and de facto restoration in the 

nature remained, in principle, unchanged, and their current form does not deviate 
from the original assumptions regarding this type of security.

Banks , a covered bond is a debt security issued by a mortgage bank (for an analysis 

which the holders of covered bonds have a claim both against a separate insolvency 

assets constitute collateral against which the holders of the security have a direct 

5, which was intended 
6. The drafters of the 

 (German: 
gedeckte Schuldverschreibung obligation garantie

. In accordance with this provision, a covered 
bond is a debt instrument issued by a credit institution, in accordance with the 
provisions of national law transposing the mandatory requirements of Directive 

covered bonds appears to be narrower than the EU concept of covered bonds, due 

3 At that time, following the period of partition, the Regulation of the President of the Republic of 

by mortgage banks. These provisions clearly designated mortgage banks as entities authorised to 

 

5 

6 
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their legal structure fully corresponds to the EU model. This issue was noted during 

national legal system under the amendment in question differ from the originals 

measure aimed at adapting them to national solutions and the terminology adopted 

share the same characteristics as secured bonds, which are designed to ensure 
continuous investor protection. The relevant provisions include a requirement that 
investors purchasing covered bonds have a claim not only against the issuer but 
also against the assets in the pool of assets serving as collateral . 

established a meaning within the previous legal framework, with the proviso that 

 

a security embodying a monetary claim which the creditor held against the issuer 

in a similar manner, pointing to the creditor nature of this security, as well as its 

view of legal scholars describing this issue prior to the implementation of Directive 

a security, comprising a principal obligation (redemption of the mortgage bond at its 

 

 types of security determine 
de 

lege lata 

argues that they overlook the most important feature of covered bonds, namely the 
principle of the creditor’s dual recourse against the debtor and the security of the 

that constitutes, par excellence, the legal essence of this type of debt security, under 
which the creditor has a claim against the issuer (a personal debtor, liable with their 
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An analysis of the aforementioned provisions leaves no doubt that the legislator has 
nevertheless created a clear preference for mortgage bonds issued in dematerialised 
form, which is consistent with broader legal changes in recent years concerning 

above all, by the security of trading, which involves eliminating the possibility 

of the claims associated with a security, does not alter the legal nature of the 
security, including the rules governing the transfer of rights arising therefrom, nor 
the rules regarding the presentation of formal proof of entitlement by the holder 

between securities in documentary form and those in dematerialised form. This 

body of doctrinal and normative literature in light of their fundamental functions 
– increasing liquidity and facilitating the demonstration of title by the holder 

transferring rights from this type of security remains unchanged in any way. I share 
 that, in the case of dematerialised securities, 

we are dealing with an autonomous regime in this respect, similar to the traditional 
system of alienation of rights. A full analysis of this, however, goes beyond the scope 

The mandatory dematerialisation of mortgage bonds itself is a consequence of the 
, under 

requirements regarding the form of mortgage bonds. Importantly, the original version 

adopted, it would have prevented the offering of covered bonds on foreign markets, 
which until now have relied primarily on physical forms of debt securities . For this 

 

 Draft Act amending certain acts in connection with the strengthening of supervision and investor 

 It is worth noting that it is only relatively recently that Euroclear and Clearstream announced the 
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equal to or higher 

 
backdrop of these changes, the de lege lata regime governing the form of these securities 

years and their technological advancement linked to mandatory dematerialisation, 

The solutions adopted by the legislator do not appear to be attracting the attention of 
retail investors from Poland to this savings and investment segment. This observation 
must be made despite the fact that the changes introducing the mandatory 
dematerialisation of mortgage bonds have led to increased legal certainty, as well as 

for outstanding debt securities. The combined category of bonds issued by banks 

33 times more likely to invest their funds in sovereign debt securities than in the 
broad spectrum of non-government debt securities, of which mortgage-backed 

that these results are a consequence, not a cause, of the issue under analysis. 
It 

by mortgage bonds, these are primarily issues targeted at institutional investors. 
 should be noted that in 

Germany – a country closely related to Poland in this respect, both systemically and 
historically – issues of mortgage bonds with low face values are more common . 

clearstream-digitise-eurobond-issuance.html
 Report of the Public Finance Committee on the government’s draft act amending certain acts in con-

 -
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Given the positive impact of covered bonds on the ability of mortgage banks to 

is worth considering whether making covered bonds more attractive through 
technology could increase the likelihood of individual investors choosing them. 

2. Tokenisation and the substantive legal structure of securities

For tokenisation to be possible, it is necessary to provide technology enabling the 
secure, stable and practical recording of tokens and their trading history. A solution 
commonly used in this regard is so-called blockchain technology. It constitutes 
a type of database in which the collected information is organised into separate 

These blocks are arranged in an ordered chronological sequence, thereby forming an 
continuous chain. The scope of information that can be recorded within individual 
blocks remains open and may include, inter alia, property rights, debts and claims, 
as well as declarations of intent or knowledge. I believe that it can be successfully 
utilised within securities markets, a view also supported by the legal frameworks 
of other European countries. This is because it is a technological solution, rather 
than  a substantive legal change affecting the structure and nature of the assets 

Taking into account the essence of securities tokenisation, which, in my view, boils 

processes of the capital market, it 
it are not revolutionary in nature, although they do contribute to improving the 

tokenisation include, inter alia, enhanced resilience to cyber threats, the reduction 
or complete elimination of intermediaries involved in the trading process, shorter 
clearing and settlement times, and a reduction in transaction costs and processing 

 
on the data records stored within the blockchain, which is one of its key properties 

At the same time, I believe that the recording of securities using blockchain technology, 

the Act on Trading in Financial Instruments . I do not believe that a mere change in 
the technology used for recording and registering securities (including mortgage 

 https://www.
pfandbrief.de/privatanleger/
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contained therein. In the case of creditor’s rights incorporated in a security in the form 
of a token, for the creation of such a security to be effective, it is, in my view, necessary to 
satisfy two cumulative conditions. Firstly, there must be a valid and effective agreement 
between the issuer of the security and its holder , i.e. the entity entitled under that 

. 

Notwithstanding the above, from a technological and systemic perspective, 
tokenisation is not, however, a panacea in itself for the low level of interest in 
mortgage bonds among retail investors. This is because it does not affect the essence 
of the securities. It may, however, contribute to increasing the attractiveness and 

Changing the current IT and technological architecture surrounding the covered 

the implementation of such solutions may attract interest and help promote this 
form of saving among retail customers.

also applies to covered bonds . As a side note, it is worth noting that the German 

Thus, tokenisation essentially amounts to nothing more than a change in the medium 
in which the rights arising from the security are embodied, whilst maintaining the 

 This condition forms part of the so-called contractual theory of the creation of a security, which has 

 
-

in the case law of the common courts concerning the creation of dematerialised securities – see the 

 Gesetz über
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.  

blockchain were granted a status equivalent to that of traditional securities (Guilliaume, 

relative to the rights embodied in the tokens in question, and that the legal nature of 
a given right is determined by its content, not the form of the medium  .

In view of the above, I believe that whilst the tokenisation of covered bonds 
is a sound solution and indicative of a high level of technological development in 

ipso facto render tokenised securities 
more desirable to retail investors.

3.  The possibility of tokenising mortgage-backed securities 
de lege lata

In view of the above, I consider the tokenisation of covered bonds to be, in 
principle, permissible under the current legal framework in Poland. This stems 
from my view that tokenisation forms part of the broader conceptual category of 
dematerialization (see the author’s more detailed comments on the tokenisation 

dematerialised securities, this solution may not currently be feasible.

Firstly, I take the view that there are no arguments preventing the tokenisation of 

possibility of the parties agreeing that a given obligation, embodied in the form of 

numerus clausus principle of securities 
cannot serve as such an argument, given its invalidity, as this principle does not apply 

inter alia, to covered bonds.

a securities depository operated in accordance with the Act on Trading in Financial 

 -
velopments in distributed electronic register technology (German: Bundesgesetz zur Anpassung des 
Bundesrechts an Entwicklungen der Technik verteilter elektronischer Register

 -
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. The 

in Financial Instruments and unambiguously refers to the operation of a system for 

scholarship indicates that the tokenisation of debt securities is not possible under 
current law 

One must agree with P. Czaplicki’s observation that, in order to enable the tokenisation 
it would be necessary to allow bonds to be registered not only 

within a centralised securities depository, but also in registers that may take the form 
of a distributed and decentralised 
time, it is worth noting that the Act on Trading in Financial Instruments already 

4. Conclusions and proposals de lege ferenda 

In view of the above, it is necessary to draw several conclusions. 

Firstly, it appears that the lack of widespread interest to date in offering mortgage 

clear demand from such investors for investing in mortgage bonds (from a demand 

issue of such bonds to retail customers. This means that the lack of a wide offering 
of mortgage bonds to retail investors in Poland is rooted in established market 
practice, and is not due to regulatory considerations. Notwithstanding the foregoing, 

attract robust demand for mortgage-backed debt securities .

de lege lata, the regulatory framework for mortgage bonds does not 
preclude the possibility of their tokenisation. This is because, for several years 
now, the default and preferred form of mortgage bonds in circulation has been 
dematerialised, which, in my view, also encompasses tokenisation. 

 
 It should be noted that the issuance constituted a success and attracted greater interest from retail 

investors than initially anticipated by the issuer. Investors subscribed for mortgage covered bonds 
-

 subscription period was shortened by more than two weeks 
due to the offering being fully subscribed (https://www.pkobp.pl/media/aktualnosci/produktowe/
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Thirdly, whilst the tokenisation of securities in the broad sense brings many positive 

substantive legal nature of securities. Tokenisation should be understood as a change 
blockchain architecture. The 

restructuring of the current IT and technological infrastructure of the covered bond 

time, the implementation of such solutions may increase the recognition of this 
instrument and foster growing interest in it among retail investors. However, this 

investors associated with it, rather 
and legal value it might bring to retail investors.

Fourthly, and perhaps most importantly, under the current legal framework, the 
tokenisation of covered bonds is not possible due to the incompatibility of a solution 

tokenised covered bonds. 

Nevertheless, the above observations can be addressed relatively easily. As 
mentioned above, the 

 permits bonds 

client to understand the associated risks. Covered bonds fall within the concept 

 

of the Covered Bonds Act would be required, to 

changes would be recommended in a general sense, the discussion of which goes 
beyond the scope of this article. This is due to the generally limited utility of this 

 
regime for market infrastructures based on distributed ledger technology, and amending Regulations 
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the temporary nature of the authorisations issued under it – there is a lack of 
widespread interest in the EU regarding its use. It is to be hoped that changes in this 
regard, resulting in the introduction of the possibility and subsequent practice of 
tokenising covered bonds, will be brought about by the proposed Market Integration 
Package. Among other things, it aims to enable wider adoption of tokenisation in 

.
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