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Introductione ase la  of adminis ra i e o r s in ases on ernin  adminis ra i e de isions of the Polish Financial Supervision Authority (KNF)1 is very important for its activities and  at the same time  stimulates normative chan es  n this conte t  an analysis of administrative court ud ments in recent months in administrative court cases leads to important conclusions  his applies in particular to cases related to administrative liability and the imposition of administrative sanctions by the KNF A ainst this back round  one of the most interestin  ud ments is the ud ment of the Provincial Administrative ourt in arsa  of 22 Au ust 202  (reference number   SA a 176 222)  his ud ment  hich is inal  had a si ni icant impact on the amendment of the provisions of the Bankin  a  Act of 2  Au ust 1 74. he ud ment in uestion concerned a complaint by a shareholder of a domestic bank a ainst a decision of the Polish Financial Supervision Authority (KNF) of 2  September 2022. Pursuant to this administrative act  the KNF imposed a inancial penalty of P N 20 million on the shareholder in uestion. he sanction as imposed for hat the KNF considered to be the investor s failure to comply ith the obli ation referred to in Article 25h( ) of the Bankin  a  since 15 February 2021. he obli ation as made on 11 Au ust 2011 and accompanied the noti ication of the intention to ac uire  in particular by this investor  shares in a domestic bank in a number e ceedin  50  of the total number of votes at the bank s eneral meetin  and 50% of its share capital. t is orth notin  here that the aforementioned ud ment of the Provincial Administrative ourt in arsa  is of si ni icant importance for entities that are so-called reference shareholders. hese are shareholders ho e ceed the 10% threshold in the number of votes at the eneral meetin  or share in the share capital of a domestic bank and  under the procedure set out in Article 25a et se . of the Bankin  a  have incurred so-called investor commitments5. n the relations bet een the supervisor and inancial market entities  there is a phenomenon of the Polish Financial Supervision Authority (KNF) askin  shareholders ho incurred so-called investor commitments before 21 April 201  to submit  not to the KNF but to the domestic bank  an appropriate investor commitment in the content of the investment a reement. o ever  for the reason described above  this is not a refreshment  of investor commitments or 
1 ereinafter  KNF”.2 See also  ud ment of the oivodship Administrative ourt in arsa  of 22 Au ust 202  reference number   SA a 176 22  e alis. See also  ud ment of the Supreme Administrative ourt of 1  une 2025  reference number   SK 10 24  BOSA.4 onsolidated te t  ournal of a s of 2024  item 1646  as amended  hereinafter  “p.b.”.5 For more details  see  for e ample  . oro c ak   onitor Pra a Banko e o 201  No.  pp. 46 5 . 
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a con irmation of their validity”. iterally  the point is for the reference shareholder of a domestic bank to commit to recapitalisin  that bank in the event of a li uidity or solvency problem.

 
of investor commitments incurred before 21 April 2018he ud ment of the Provincial Administrative ourt in arsa  of 22 Au ust 202  (reference number   SA a 8176 22) concerned an investor s complaint a ainst the decision of the Polish Financial Supervision Authority (KNF) of 28 September 2022  pursuant to hich the KNF imposed a inancial penalty of P N 20 million on the shareholder in uestion  as it found that the shareholder had failed to comply ith an investor commitment made on 11 Au ust 2011. Since 15 February 2021  the ommission had been tryin  unsuccessfully  to enforce this commitment. he investor refused to ful il the commitment  probably on the rounds that it as unenforceable  and also pointed out that the KNF did not have the po er to compel the investor to ful il this commitment.n fact  the KNF imposed an administrative ine on the investor on the basis of the provision of Article 25n(5a) of the Bankin  a  hich as only introduced into the le al system on 21 April 2018. (pursuant to the provisions of Article 5(5) of the Act of 1 arch 2018 amendin  the Act on radin  in Financial nstruments and certain other acts6). he imposition of an administrative ine on the investor by the Polish Financial Supervision Authority as therefore based on the le al basis of Article 25n(5a) of the Securities Act  hich as not in force at the time hen the investor incurred the obli ation in uestion. here as also no other provision that could constitute a basis for enforcin  administrative liability for breach of an investor obli ation. Pursuant to Article 25n(5a) of the Bankin  a  in the ordin  in force on the date of the ommission s decision in uestion  If an entity referred to in Article 25(1) or 
the founder of a domestic bank has acquired or taken up shares or rights attached to 
shares referred to in Article 25(1) and fails to comply with the obligation referred to 
in Article 25h(3) or Article 30(1b), the Financial Supervision Authority may, by way of 

to an amount corresponding to the value of those shares or rights attached to shares. 
The value of the shares or rights attached to the shares shall be determined on the date 
of their acquisition or subscription at fair value, as referred to in the Accounting Act of his provision as introduced into the le al system pursuant to the provisions of the Act of 1 arch 2018 amendin  the Act on radin  in Financial nstruments7. As a conse uence  the rule sanctionin  an investor s failure to comply 
6 ournal of a s of 2018  item 685.7 Ibidem.
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ith the so-called investor obli ation as introduced into the le al system only on 21 April 2018. Analysin  the content of Article 25n(5a) of the Act on Public radin  in Financial nstruments  and takin  into account the absence of other provisions in this Act indicatin  the retroactive application of this provision  it should be concluded that it is strictly prospective and does not apply retroactively. herefore  it can be ar ued that the Provincial Administrative ourt in arsa  correctly pointed out in its usti ication that since the submission of the investor commitment referred to in 

the amended provisions of the Banking Law came into force, i.e. on 21 April 2018, then 
for this reason the principle of direct application of the new law should be waived, since 
there was no important public interest in applying the currently applicable provisions. 
The principle of continued application of the old law (the old act) should be applied 
– the intertemporal rule, which requires the application of the existing law to legal 
relationships that continue after the change in the law. As a consequence, the above 
rule leads to the continued application of the legal provisions in force on the date of 
the establishment of the legal relationship, and not to events occurring after that date, 
which are closely related to it. There is no doubt as to the application of the principle of 
existing law to a situation where the old provisions remain in force, but in an amended 
version, and introduce a new legal regulation, previously not in force, after the date 
of the establishment of the legal relationship. Considering that the act amending the 

contain transitional provisions concerning the application of sanctioned provisions, the 
intertemporal rule should be applied, according to which the provisions in force at the 
time when the party assumed the obligation referred to in Article 25h(3) of the Banking 

basis of Article 25n(5a) of the Banking Law, which was not in force at the time the party 
assumed the obligation referred to in Article 25h(3) of the Banking Law, is unfounded8.he position of the Provincial Administrative ourt in arsa  deserves approval  as the ourt correctly stated that the provision of Article 25n(5a) of the Public Procurement a  as only introduced into the le al system in 2018. hus  in accordance ith the provision of Article 25n(5a) of the Public Procurement a  the administrative offence tri erin  the application of the provision in uestion is the investor s failure to comply ith the investor s obli ation referred to in Article 25h( ) or Article 0(1b) of the Public Procurement a . o ever  this provision is only applicable prospectively. hus  this provision may only apply to administrative offences hich amounted to the investor s failure to comply ith the investor s obli ation in accordance ith the provisions of the Act of 1 arch 2018. 
8 For more details  see  ud ment of the oivodship Administrative ourt in arsa  of 22 Au ust 202  reference number   SA a 8176 22  e alis.
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onse uently  the provision of Article 25n(5a) of the Public Procurement a  cannot apply to le al relationships that arose before the entry into force of the re ulation contained therein. here is no le al basis for such action. herefore  the position of the Provincial Administrative ourt in arsa  should be shared  accordin  to hich the principle of a democratic state ruled by law implies that public authorities 

should act with care for citizens’ trust in the state and protect their interests in the 

of direct application of a new act, which is the case here. Consequently, the authority 
[KNF] applied a provision of law which entered into force on 21 April 2018, i.e. after 
the Party had undertaken the obligation referred to in Article 25h(3) of the Banking 
Law on 11 August 2011. Since the provision of Article 25n(5a) of the Banking Law was 
not in force at that time, the breach of the obligations referred to in Article 25h(3) of 

provision . he principle of trust in public authorities is based on constitutional norms. t should be noted that the principle of a democratic state ruled by la  established in Article 2 of the onstitution of the epublic of Poland  ives rise to the rule of citi ens  trust in the state and the la  enacted by that state. his principle ives rise to speci ic obli ations in all spheres of state activity. he protection of trust is implemented directly in t o fundamental areas of administrative activity. Firstly  in the area of stabilisin  relations established by an of icial statement of an administrative body and in particular by a inal administrative decision. Furthermore  the protection of trust is materialised in the sphere of compensation for losses incurred in a citi en s property as a result of the revocation or amendment of such statements10. From the principle of protection of trust11  it is therefore possible to derive a standard of certainty in the sphere of la  
9 Ibidem.10 See more  ud ment of the Supreme Administrative ourt of 6 une 202  reference number   SK 88 22  e alis  see also  ud ment of the Supreme Administrative ourt of 6 October 2021  refer-ence number   FSK 1797 18  e alis. 11 he Supreme ourt s case la  aptly points out that  One of the principles derived from the principle of 

of citizens’ trust in the state. This principle is related to the legal security of the individual. It is expressed, 
inter alia, in the application of the law in such a way that it does not become a trap for citizens and that 

they could not have foreseen at the time of making decisions and taking actions, and in the belief that their 
actions taken in accordance with the applicable law will also be recognised by the legal order in the future. 
The legal security of individuals associated with legal certainty enables the predictability of the actions of 
state authorities and the forecasting of one’s own actions. Therefore, one of the components of the principle 
of a democratic state ruled by law is the principle of citizens’ trust in the state, which is also expressed in 
the possibility for citizens to expect state authorities to correctly apply the applicable provisions of law, 

of and within the limits of the law; see also  Supreme ourt ud ment of 18 uly 2024  reference number   NSNc 89 2   Supreme ourt ud ment of 5 October 202  reference number   NSNc 140 2   see also  ud ment of the oivodship Administrative ourt in roc a  of 12 anuary 202  refe-rence number   SAB r 581 22  e alis  ud ment of the Supreme Administrative ourt of 0 Sep-tember 2021  reference number   FSK 1461 17  e alis. 
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enforcement12  hich can be formulated as a re uirement for state authorities to act in such a ay that all their actions  includin  decisions issued in individual cases1  in the ield of public administration  are a lo ical and natural result of the processes of overnance in an ef iciently administered state14. he le al con irmation of the above is the position  accordin  to  that  the above rules of conduct for administrative 
bodies are supplemented by the principle of citizens’ trust in state authorities, expressed 
in Article 8 of the Code of Administrative Procedure, according to which public 
administration bodies are obliged to conduct proceedings in a manner that inspires 
the trust of its participants in public authorities. This principle is extremely important 
from the point of view of so-called social justice in procedural terms, as it means that 
the authority conducting the proceedings is obliged to justify its actions and explain 
their basis15. One of the foundations of the principle of a democratic state ruled by la  is therefore that le al entities should act in trust of public authorities and should not be burdened ith the ne ative conse uences of actions that are inconsistent ith the provisions of16  taken by public administration entities  such as the Polish Financial Supervision Authority (KNF)17. he principle of protectin  trust in the state  includin  trust in public administration entities  derived from Article 2 of the Polish onstitution  indicates that the state should not derive inancial bene its from erroneous  unla ful actions of an authority18. n the latter conte t  it should be noted that  in accordance ith the established case la  of the onstitutional ribunal ( K)19  
as an essential component of the constitutional principle of a democratic state ruled by 
law, the principle of citizens’ trust in the state and the law it enacts is based on legal 

12 See also  ud ment of the Supreme Administrative ourt of 12 ecember 2022  reference number   SK 468 22  e alis.1  See also  ud ment of the oivodship Administrative ourt in Bia ystok of 19 uly 2017  reference number   SA Bk 506 17  e alis.14 See also  ud ment of the oivodship Administrative ourt in arsa  of 17 une 2020  reference number   SA a 1 20  e alis. 15 See also  ud ment of the oivodship Administrative ourt in arsa  of 27 October 2020  refer-ence number   SA a 42 20  BOSA  ud ment of the Supreme Administrative ourt of 8 February 202  reference number   SK 1796 22  e alis  ud ment of the Supreme Administrative ourt of 1 October 2022  reference number   SK 565 22  e alis  ud ment of the Supreme Administrative ourt of 20 September 2022  reference number   SK 1758 21  e alis  ud ment of the Supreme Administrative ourt of 10 ecember 2021  reference number   SK 108 21  e alis  ud ment of the Supreme Administrative ourt of 2  Au ust 202  reference number   OSK 2964 20  e alis. 16 Argumentum ex Article 7 of the onstitution of the epublic of Poland.17 See also  ud ment of the oivodship Administrative ourt in li ice of 4 September 2009  reference number   SA l 404 09  e alis  ud ment of the Supreme ourt  ivil hamber of 20 arch 2009  reference number   SK 602 08  e alis. 18 See also  ud ment of the Supreme Administrative ourt of 17 November 202  reference number   SK 20 20  BOSA  see also  ud ment of the Supreme ourt  traordinary ontrol and Public Affairs hamber of 28 arch 202  reference number   NSNc 85 2  e alis  see also  ud ment of the oivodship Administrative ourt in Ols tyn of 16 February 202  ref. no.  SA Ol 49 2  e alis.19 See also  onstitutional ribunal ud ment of 14 une 2000  reference number  P. 00  the ud ment is available at  http .trybunal. ov.pl O K teksty otkpdf 2000 p 0 00.pdf  onstitutional ribunal ud ment of 25 une 2002  reference number  K. 45 01  the ud ment is available at http.trybunal. ov.pl O K teksty otkpdf 2002 K 45 01.pdf
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certainty20. he above is also con irmed by the established case la  of the Supreme ourt21  accordin  to hich  the principle of citizens’ trust in the state, resulting from 
the principle of a democratic state governed by the rule of law that implements the 
principles of social justice, is expressed, inter alia, in the possibility for citizens to expect 
state authorities to correctly apply the applicable legal provisions.  According to the 
understanding of the principle of citizens’ trust in the state and the law it enacts, as 
adopted in the case law of the Constitutional Tribunal, constitutional protection must be 
afforded not only to citizens’ trust in the letter of the law, but above all to the manner in 
which it is interpreted in the practice of law enforcement by state authorities. Furthermore  the case la  of the Supreme Administrative ourt (NSA) emphasises the principle of non-retroactivity of the la  (lex retro non agit) as one of the fundamental principles of interim la  from hich it is possible to deviate only in e ceptional situations  if this is usti ied by the need to protect important constitutional values. he NSA stated that [in] a democratic legal order, the law should, in principle, apply prospectively and not 

occurring after its entry into force. The lex retro non agit principle is addressed primarily 
to the legislator and prohibits it from enacting legal norms that would apply to events and 
situations that took place and were completed before the entry into force of those norms22. 
This principle is not absolute and may be waived, but only in exceptional cases where it is 
necessary to protect constitutional values other than legal certainty and citizens’ trust in 
the state, which are threatened by a deterioration in their legal situation as a result of the 
imposition of certain obligations on them with retroactive effect. Even if we assume that 
the general principle is the direct effect of the law, this principle alone does not give rise 

especially a substantive law provision, may be applied retroactively2 . ence  the limits of its application in time are determined by the principle of lex retro non agit24. he Supreme Administrative ourt also stated that 
the existing or the new provision applies to a case, it is assumed that the existing provision 
applies if the legal relationship whose content was directly determined by that provision 
arose (changed or expired) under its rule25.
20 See also  A. Kluc e ska- upka   Studia Pra a Public ne o 1(5) 2014  p. 161  . Ba-ran   uropean udicial evie  5 2011  p. 1  cf. also  ud ment of the Supreme Administrative ourt of 1  ay 2021  reference number   FSK 1841 19  e alis. 21 See also  ud ment of the Supreme ourt of 24 ay 202  reference number   NSNc 160 2  .22 See also  ud ment of the Supreme Administrative ourt of 26 October 2017  reference number   SK 24 16  BOSA  see also  ud ment of the Supreme Administrative ourt of 24 November 2024  reference number   OSK 28 6 21  BOSA  ud ment of the Supreme Administrative ourt of 1  une 2025  reference number   SK 10 24  BOSA.2  See also  ud ments of the onstitutional ribunal of 9 une 200  reference number  SK 12 0  O K No. 6 A 200  item 51  and of 2  uly 201  reference number  P 6 12  O K No. 6 201  item 82.24 See also  onstitutional ribunal ud ment of 12 ay 2009  reference number  P 66 07  O K no. 5 A 2009  item 65.25 Ibidem.
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t should be recalled that on 11 Au ust 2011 the provision of Article 25n of the Bankin  a  did not contain a sanctionin  norm (similarly  on that date  there as no such norm in the systematics of the Bankin  a ) hich could constitute the basis for the substantive ri ht of the Polish Financial Supervision Authority to impose an administrative inancial penalty on an investor due to the investor s failure to ful il its so-called investor obli ations. he provision of Article 25n of the Bankin  a  as therefore a classic e ample of a lex imperfectae norm, i.e. a norm hose observance as not secured by a sanction of administrative liability and an administrative inancial penalty. he conse uence of the above is that the hypothetical application by the KNF of the sanctionin  norm of Article 25n(5a) of the Bankin  a  to an investor in a domestic bank ho incurred a so-called investor obli ation before 21 April 2018 ould lead to the retroactive application of this norm. Such action ould violate the principles of a democratic state overned by the rule of la . t ould violate the fundamental principle of interim la  i.e. the principle of non-retroactivity (lex retro non agit)26. n this conte t  the Provincial Administrative ourt in arsa  ri htly pointed out that  in administrative court judgments, it is rightly and consistently pointed out that 

the lack of a clear position on the part of the legislator as to which provisions should 
apply to events that took place before the new provisions came into force  does 

the authorities applying the law, but the rule in this respect cannot be the automatic 
application of the provisions of the new Act to legal situations (events) that took place 
before the date of entry into force of the new Act. The question of whether priority 
should be given to the principle of continued application of the existing provisions or 
to the principle of direct application of the new Act must be decided on a case-by-case 

the effects that the adoption of one or the other principle may have must also be taken 
into account (cf. resolution of the seven-judge panel of the Supreme Administrative 
Court of 10 April 2006, ref. no. I OPS 1/06, ONSAiWSA of 2006, no. 3, item 71)27.n the case e amined by the Provincial Administrative ourt in arsa  the shareholder incurred the so-called investor obli ation on 11 Au ust 2011. his obli ation as still in force hen the provisions amendin  the Bankin  a  came into force  i.e. on 21 April 2018. On the date of the creation of this obli ation  the provision of Article 25n of the Bankin  a  did not include sanctions in the form of an administrative ine  and para-raph 1 provided only for a follo -up supervisory measure in the form of a prohibition on e ercisin  votin  ri hts an order to sell shares in a domestic bank28. he le al basis 
26 See also  ud ment of the oivodship Administrative ourt in arsa  of 22 Au ust 202  reference number   SA a 8176 22  e alis  see also  ud ment of the oivodship Administrative ourt in arsa  of 4 anuary 2022  reference number   SA a 2129 21  BOSA  ud ment of the oivod-ship Administrative ourt in arsa  of 15 uly 2021  reference number   SA a 179 21  BOSA.27 For more details  see  ud ment of the oivodship Administrative ourt in arsa  of 22 Au ust 202  reference number   SA a 8176 22  e alis.28 See  for e ample  . oro c ak  Decyzja z art. 25n ust. 1 ustawy – Prawo bankowe  onitor Pra a Ban-ko e o 2015  No. 4  pp. 62 75  . o niak  
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for the application of a inancial penalty as only introduced on 21 April 2018. herefo-re  in the li ht of the above analysis of the provisions and rules  the Polish Financial Su-pervision Authority could not apply a sanction in the form of an administrative inancial penalty for an administrative offence29.Similarly  the position of the Provincial Administrative ourt in arsa  should be shared  accordin  to hich  the submission of an investment commitment by the 

under the old law and continued after the amended provisions of the Banking Law 
came into force. For this reason, it was necessary to depart from the principle of direct 
application of the new law in this case, as the Authority did not demonstrate in any 
way that there was an important public interest in applying the currently applicable 
provisions.  The principle of the continued application of the old law is the 
opposite of the principle of the direct application of the new law, where the immediate 
application of the new Act gives rise to an obligation to use the new provisions to 
assess the effects of events that began before they came into force 0.hen issuin  the administrative decision in uestion  the Polish Financial Supervision Authority did not take into account the fact that e are dealin  here ith an administrative inancial penalty  and therefore a form of administrative sanction. his implies that the Polish Financial Supervision Authority must fully respect the standards developed in case la  re ardin  the application of administrative sanctions. n this latter conte t  it is orth notin  that case la  ri htly assumes that the strictly punitive nature of the provisions predetermines the manner of their interpretation 1. he interpretation of administrative la  provisions constitutin  the le al basis for imposin  administrative sanctions should be similar to the interpretation of provisions classi ied as criminal la  ith priority iven to lin uistic 

z wydaniem przez KNF decyzji na podstawie art. 25n prawa bankowego  onitor Pra a Banko e o 2015  No. 2  pp. 86 9 .29 See also  ud ment of the oivodship Administrative ourt in arsa  of 22 Au ust 202  reference number   SA a 8176 22  e alis.0 See also  ud ment of the oivodship Administrative ourt in arsa  of 22 Au ust 202  reference number   SA a 8176 22  e alis.1 he interpretation of la  in its application in cases concernin  administrative penalties should be car-ried out in a restrictive” manner based on a preference for lin uistic interpretation (see  Supreme ourt ud ment of 6 October 2016  reference number   SK 51 15  e alis No. 15 7675  Supreme Adminis-trative ourt ud ment of 1 une 2004  reference number  SK 0 04  e alis no. 6 945  Supreme Ad-ministrative ourt ud ment of 27 ay 2009  reference number   SK 972 08  e alis no. 26 45  Supreme ourt ud ment of 4 ecember 2009  reference number   SK 0 09  e alis no. 1875710  Supreme ourt ud ment of 21 September 2010  reference number   SK 8 10  e alis no. 412622  Su-preme ourt ud ment of 26 October 2016  reference number   SK 75 15  e alis no. 1526 81  eso-lution of seven ud es of the Supreme Administrative ourt of 16 ay 2016  reference number   PS 1 16  e alis 1445596  P. a da   iadomo ci be piec enio e 2020  no. 2  p. 21). 
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interpretation 2 over any other types of interpretation . As a result  a provision sub ect to administrative sanctions must be interpreted in accordance ith its literal ordin . herefore  hen interpretin  a sanctionin  norm  it is not permissible to use other types of interpretation (e. . purposive  systemic) to obtain a meanin  of the norm that differs from that resultin  from lin uistic interpretation 4 5. In the case la  of administrative courts  it is correctly assumed that in the cate ory of cases under analysis  the results of lin uistic interpretation can only be overruled in e ceptional cases (e. . in the event of a ross contradiction ith the assumption of a rational le islator) 6. Similarly  the use of broad interpretation 7  analo y 8 or presumptions 9 is e cluded here. he Supreme Administrative ourt points out that  
norms for which an administrative sanction is provided for must be unambiguous in 
their content and cannot be subject to interpretative measures leading to an extension 

2 See also  . irk-Sado ski in  -
cyjnym  Volume 4  ed. . auser  arsa  2015  2nd edition  pp. 22 226  . ora ski  Glosa do  Pr e l d Or ec nict a Podatko e o 1 1998  p. 9  B. Br e i ski   K artalnik Pra a Podatko e o 1 2002  p. 18. See also  ud ment of the Supreme Administrative ourt of 1 une 2004  reference number  SK 0 04  BOSA  see also  ud ment of the Supreme Administrative ourt of 0 arch 2004  SK 1 04  BOSA. Furthermore  the need to use lin uistic interpretation is also indicated by the opinion e pressed by the onstitutional ribunal  hich emphasised that  the principle in question [clarity 
and precision of provisions] is particularly important in the sphere of rights and freedoms. Especially in 
tax regulations, the legislator cannot, through unclear wording of the provisions, leave the authorities 
applying them with excessive freedom in determining their subjective and objective scope, and create 
uncertainty for taxpayers as to their obligations; see: onstitutional ribunal ud ment of 9 October 2007  reference number  SK 70 06  e alis  onstitutional ribunal ud ment of 18 uly 201  refer-ence number  SK 18 09  e alis  see also  oivodship Administrative ourt in Ols tyn ud ment of 9 uly 2020  reference number  II SA Ol 29 20  BOSA.4 See  for e ample  ud ment of the Supreme Administrative ourt of 6 arch 2014  reference number  I OSK 65 1  e alis. 5 For more details  see  ud ment of the onstitutional ribunal of 5 ay 2004  reference number  P 2 0   see also  ud ment of the Supreme Administrative ourt of 27 ay 2005  reference number  II SK 972 08  BOSA  see also  . a ek  
analiza krytyczna  Interneto y K artalnik Antymonopolo y i e ulacy ny 2019  No.  (8)  p. 16  6 See also  Supreme ourt resolution of 21 anuary 2016  reference number  III S P 4 15  e alis no. 1 98242  Supreme ourt ud ment of 6 October 2016  reference number  III SK 51 15  e alis no. 15 7675  Supreme ourt decision of 26 October 2016  reference number  III SK 75 15  e alis no. 1526 81.7 See  for e ample  ud ment of the Supreme Administrative ourt of 18 April 2019  reference number  I OSK 1750 17  e alis.8 See  for e ample  ud ment of the oivodship Administrative ourt in d  of 2  uly 2021  refer-ence number  II SA d 20 21   ud ment of the oivodship Administrative ourt in arsa  of 28 November 2019  reference number  I  SA a 1668 19  .9 For more details  see  ud ment of the Supreme ourt of 24 September 2014  reference number  III SK 59 1  e alis no. 1079955  ud ment of the ourt of ompetition and onsumer Protection of 15 April 2019  II Am  92 17  e alis no. 2252765  ud ment of the Supreme Administrative ourt of 22 November 2019  reference number  II SK 1019 19  BOSA  see also A. Kra c yk in  . hr ciele ski (ed.)  . Kmieciak (ed.)   ar-sa  2019  e el.  commentary on Article 189b  point .
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of liability40. he case la  emphasises the inadmissibility of retroactive application of re ulations introducin  liability for administrative offences41. herefore  the position developed in the case la  of the onstitutional ribunal should be shared  accordin  to hich the uarantees contained in hapter II of the onstitution apply 
to all repressive proceedings, i.e. proceedings whose purpose is to subject a citizen to 
some form of punishment or sanction. onse uently  Article 42(1)  irst sentence  of the onstitution of the epublic of Poland  accordin  to hich  Only a person 
who has committed an act prohibited under penalty of law in force at the time of its 
commission shall be subject to criminal liability  should be applied here accordin ly (i.e. takin  into account its speci ic nature). he onstitutional ribunal derives t o more speci ic directives from this. Firstly  the prohibition of sanctionin  acts hich  at the time of their commission  did not constitute administrative offences ( hich should be seen as the e uivalent of the criminal la  principle of nullum 
crimen sine lege anteriori). Secondly  the prohibition of applyin  sanctions hich ere not provided for at the time of the commission of the offences ( hich in turn is e uivalent to the criminal la  principle of nullum poena sine lege)42. o ever  in the case in uestion  the KNF has  in a sense  disre arded the obli ation to apply the principle of lex mitior retro agit (the more lenient la  applies retroactively) to administrative sanctions  hich re uires the retroactive application of the provision that is more lenient for the entity violatin  the re ulations. his obli ation arises from Article 15(1) of the International ovenant on ivil and Political i hts of 19 ecember 19664 . It is therefore clear that the le al situation in force since 21 April 2018 is not more favourable to an investor ho has breached the so-called investor s obli ation44. On the contrary  the le al situation in force since 21 April 2018 is de initely less favourable to such an investor than the le al situation in force until that date. De lege derogata refers to a situation in hich a breach of investor obli ations incurred before 21 April 2018 as not linked to the KNF s po er to impose an administrative ine. he above considerations lead to the conclusion that the administrative sanction under Article 25n(5a) of the Bankin  a  cannot be applied in the case of an administrative offence in the form of a breach of so-called investor obli ations incurred before 21 April 2018. 
40 See more broadly  ud ment of the Supreme Administrative ourt of 27 ay 2009  reference number  II SK 972 08  e alis no. 26 45.41 See also  onstitutional ribunal ud ment of 12 ay 2009  reference number  P 66 07  e alis  see also  Supreme Administrative ourt ud ment of 21 October 2009  reference number  II SK 487 09  e alis.42 See also  onstitutional ribunal ud ment of 12 ay 2009  reference number  P 66 07  e alis  see also  Supreme Administrative ourt ud ment of 21 October 2009  reference number  II SK 487 09  e alis.4  ournal of a s of 1977  No. 8  item 167.44 See also  ud ment of the Supreme Administrative ourt of 1  ay 2008  reference number  II SK 104 08  e alis.
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Amendment to Article 25n(5a) et seq. of the Banking Lawhe provisions of Article 25n(5a) et se . of the Bankin  a  ere amended by the Act of 16 Au ust 202  amendin  certain acts in connection ith ensurin  the development of the inancial market and the protection of investors in that market45. his re ulation came into force on 29 September 202  and chan ed the model for imposin  administrative ines  as ell as introducin  numerous formal and le al solutions concernin  decisions of the Polish Financial Supervision Authority. hen interpretin  these provisions  the irst step is to point out that their amendment implies the need to assess the application or non-application of their current content to investor obli ations incurred bet een 21 April 2018 and 29 September 202 . herefore  it is necessary to verify hether the le islator has re ulated this issue in the provisions of the Act of 16 Au ust 202  amendin  certain acts in connection ith ensurin  the development of the inancial market and the protection of investors in that market. An analysis of the provisions of this Act leads to the conclusion that this issue has not been re ulated. hus  it is necessary to assess the application of the lex mitior retro agit principle to the above-mentioned situation. hen makin  this assessment  it should be noted that de lege derogata (i.e. until 29 September 202 )  the administrative offence referred to in Article 25n(5a) of the Bankin  a  as punishable by an administrative ine correspondin  to the value of these shares or ri hts attached to shares  ith the value of shares or ri hts attached to shares bein  determined as at the date of their ac uisition or subscription at fair value  as referred to in the Accountin  Act of 29 September 1994. he amount of the penalty as determined on the date of their ac uisition or subscription at fair value  as referred to in the Accountin  Act of 29 September 1994. De lege lata  this administrative offence is punishable by an administrative ine of up to 10% of the revenue disclosed in the last approved inancial statements  and in the absence of such statements  up to 10% of the pro ected revenue determined on the basis of the economic and inancial situation of the le al person. In the case of natural persons  the penalty may amount to P N 21 12 000. Bearin  in mind that domestic banks operate usin  inancial levera e  it can be assumed that in the case of investors as le al persons  the old” ordin  of Article 25n(5a) of the Bankin  a  ill be more lenient. In the case of natural persons  ho ever  the ne ” ordin  of this provision ill be more favorable. o ever  this assessment must be made on a case-by-case basis  i.e. on the basis of the speci ic facts of the case. 
De lege lata, failure by an investor to ful il an investment obli ation hich  it should be emphasi ed  as incurred on or after 21 April 2018  tri ers the KNF s po ers to impose an administrative inancial penalty on the investor in uestion. hen determinin  the amount (severity) of the administrative ine  the criteria set out in Article 189d of the ode of Administrative Procedure ill apply  as ell as the principles of proportionality. 
45 ournal of a s of 202  item 172 .
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he proceedin s in the case ill be initiated by the KNF hich acts e  of icio in this matter. he party to the proceedin s ill be the investor ho incurred an investment obli ation on or after 21 April 2018 and subse uently failed to ful il it  and the competent public administration authority in this case ill be the KNF. he sub ect of these proceedin s ill be to determine hether the investor failed to ful il its investment commitment and to impose an administrative inancial penalty on it  to ether ith determinin  the level of its severity. It should be noted here  argumentum ex Article 7 in con unction ith Article 77  1 of the ode of Administrative Procedure that the burden of proof in this case ill rest entirely ith the Polish Financial Supervision Authority46. his means that the Polish Financial Supervision Authority ill be obli ed to establish the facts of the case in accordance ith the material truth and to collect and assess all the evidence in the case  thereby provin  that the investor failed to comply ith the investor commitment47.he KNF ill resolve the administrative case in uestion by ay of an administrative decision  hich ill be immediately enforceable ex lege48. his decision ill be based on the concept of administrative discretion49. his is determined by the 

46 he case la  has e pressed the position that  in accordance with the principle of objective truth stan-
dardized in Article 7 of the Code of Administrative Procedure, public administration bodies shall take 
all steps necessary to thoroughly clarify the facts and resolve the case. The authority conducting the 
proceedings is obliged to collect and examine the evidence in order to establish the facts of the case 

fully considered should be treated as arbitrary. The allegation of arbitrariness can only be ruled out by 

-
ing a convincing decision (see  ud ment of the Supreme Administrative ourt of 2  February 2017  reference number  I OSK 790 15  BOSA  ud ment of the Supreme Administrative ourt of 2 April 2019  reference number  II OSK 47 18  e alis  ud ment of the Supreme Administrative ourt of 9 October 2018  reference number  II OSK 2505 18  e alis  ud ment of the oivodship Administra-tive ourt in li ice of 7 November 2019  reference number  I SA l 954 19  e alis.47 A reein  ith the vie s e pressed in case la  (see more broadly  ud ment of the Supreme Adminis-trative ourt of 27 Au ust 2010  reference number  II OSK 11 1 10  e alis  ud ment of the oivod-ship Administrative ourt in arsa  of 29 une 2009  reference number  I SA a 474 09  e alis) and doctrine (see more broadly  P. a da  .A. li a   onitor Pra a Banko e o 5 2014  pp. 58 59)  it should be concluded that t o basic obli ations arise for the KNF from the eneral principle of ob ective truth. he irst obli ation concerns determinin  hat evidence is nec-essary to establish the facts. On this basis  the KNF should  e  of icio and on the basis of the relevant substantive la  indicate hich circumstances are relevant to the facts of the case from the point of vie  of those standards. 48 Argumentum ex Article 25n(5b) of the Bankin  a . 49 See  for e ample  ud ment of the oivodship Administrative ourt in arsa  of 22 une 2007  refer-ence number  I SA a 2198 06  e alis  ud ment of the Supreme Administrative ourt of 14 une 2007  reference number  II SK 5 07  e alis  ud ment of the oivodship Administrative ourt in arsa  of 5 September 2019  reference number  I SA a 964 18  BOSA  ud ment of the oivod-ship Administrative ourt in arsa  of 19 November 2020  reference number  I SA a 148 20  BOSA  ud ment of the oivodship Administrative ourt in arsa  of 27 February 2020  reference number  I SA a 884 19  BOSA  ud ment of the Supreme Administrative ourt of 16 ay 2019  reference number  II SK 2054 17  BOSA  see also  ud ment of the onstitutional ribunal of 20 une 2017  reference number  P 124 15  e alis.
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le islator s use of the phrase the Financial Supervision Authority may” in the ordin  of Article 25n(5a) of the Bankin  a . As a result  the KNF is entitled to refrain from imposin  an administrative ine on the investor and to discontinue the proceedin s in uestion50  even if it is found that the investor has failed to comply ith its investment obli ation.An optional element of this decision is the determination by the KNF that the inancial penalty referred to in Article 25n(5a) of the Public Offerin  Act ill be payable in monthly instalments51 and accordin  to the repayment schedule and amounts determined by the ommission52.he administrative decision under Article 25n(5d) of the apital arket Act is a related decision. It is not based on administrative discretion  therefore  in each case here the investor obli ation is ful illed  in the meantime  the KNF ill be obli ed to issue a decision under Article 25n(5d) of the apital arket Act. In a situation here the investor ful ils its investor obli ations after the administrative decision under Article 25n(5a) of the Public Offerin  Act has been issued  but before the deadline for payment of the administrative ine  this ill tri er the KNF s obli ation to issue an administrative decision under Article 25n(5d) of the Public Offerin  Act. In such a situation  the KNF ill initiate   the administrative proceedin s referred to in Article 25n(5d) of the Bankin  a  the purpose of hich ill be to determine hether the investor s obli ation has been ful illed in the meantime. If so  this fact should be taken into account hen cancellin  the administrative ine under Article 25n(5a) of the Bankin  a . In such a case  the KNF is entitled to cancel the administrative ine in full if it has been paid in a sin le instalment. he KNF may also remit it in part correspondin  to unpaid future instalments if the payment of the administrative ine as spread out in instalments. he burden of proof (i.e. the burden of demonstratin  that the investor s obli ation has been ful illed in the meantime) ill rest entirely ith the KNF. In the event of non-payment of the administrative ine referred to in Article 25n(5a) of the Bankin  a  the KNF is entitled to order a domestic bank  hose shareholder is the investor referred to in Article 25a(5n) of the Bankin  a  to transfer to the arrears  to ether ith interest  all payments made by the bank to that shareholder  in an amount correspondin  to that penalty to ether ith interest.
De lege lata  e are dealin  ith a situation in hich the investor s performance of its investment obli ations  incurred from 21 April 2018  has been secured by an administrative liability sanction. o ever  this sanction may only apply to those investment obli ations that ere incurred from 21 April 2018 on ards  but not earlier. On the other hand  in the case of investor obli ations incurred before 
50 Argumentum ex Article 105  1 of the ode of Administrative Procedure. 51 See also  P. a da in  Prawo bankowe. Komentarz  ed. A. ikos-Sitek  P. apadka  el. 2025  Article 25(n)  see also  . Srokos  in  . ybi ski (ed.)  Prawo 

bankowe. Komentarz  1st edition  2025.52 Argumentum ex Art. 25n(5c) of the Bankin  a .
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that date  failure to ful il them does not result in administrative liability under Article 25n(5a) of the Public Procurement a .he le al situation described above means that the Polish Financial Supervision Authority cannot re uire an investor ho entered into an investment commitment before 21 April 2018 to con irm that the commitment is still valid or to resubmit it. his is because there is no proper le al basis in the le al system for submittin  such con irmation of the validity of an investment commitment or for resubmittin  it. At the same time  the KNF is bound by the constitutional principle of the rule of lale alism5 . o ever  under the current le al situation  the investment commitment of reference investors of domestic banks may only be submitted in the course of the administrative proceedin s referred to in Article 25 et se . of the Bankin  a 54. In this conte t  and in a situation here the li uidity or solvency of a domestic bank is at risk  as part of the amendment to the investment a reement  the KNF often e pects such investors to submit a commitment to recapitalise the bank. 
Summary

De lege lata  the enforceability of investor commitments made by reference investors of domestic banks before 21 April 2018 is not secured by an administrative ine  and the KNF cannot enforce these commitments. his situation enerates si ni icant systemic risk. It is obvious  as con irmed by practical e perience  that an investor ill limit or fail to perform its obli ations if a domestic bank e periences problems threatenin  its solvency. his is indirectly con irmed by the administrative decision of the Polish Financial Supervision Authority and the ud ment of the Provincial Administrative ourt in arsa  analysed in this study. In these circumstances  it is reasonable to e pect the KNF to intensify its actions a ainst reference shareholders of domestic banks seekin  to incur liabilities under investment a reements. In particular  this ill apply to cases of tradin  in shares of a domestic bank  hich re uires the consent of the KNF pursuant to Article 25 et se . of the Bankin  a . 
5  In accordance ith the constitutional principle of the rule of la  public administration bodies may act only to the e tent and only usin  le al forms of action that are based on a speci ically indicated provi-sion of la . (For more details  see  ud ment of the Supreme Administrative ourt of 27 October 1987  reference number  I  SA 292 87  BOSA). Public administration bodies may therefore act only ithin the scope resultin  from the authori ation clearly speci ied in the provisions of la  (see  . ier -bo ski  arsa  1976  p. 24  S. Fundo ic  in  Koncepcja systemu prawa administracyjnego. Zjazd  (ed.) . immermann  arsa  2007  p. 6 5  see also  K. ia ocha  -Pa st o i Pra o 10 1987  pp. 99 100  K. Opa ek  -Pa st o i Pra o 10 1959  pp. 519 520  . ieli ski   uch Pra nic y konomic ny i Soc olo ic ny 1 1979  pp. 1 2). 54 Argumentum ex Article 25h( ) of the Bankin  a . 
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